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Introduction

The Mor Cati Women’s Shelter Foundation

hereby respectfully submit their observations and
recommendations under Rule 9(2) of the “Rules of
the Committee of Ministers for the supervision of
the execution of judgments and the terms of friendly
settlements” regarding the general measures
required for the implementation of the Opuz group of
judgments.

Mor Cati Women'’s Shelter Foundation was
established in 1990 to combat violence against
women. The experiences of women who applied to
Mor Cati demonstrate their needs and the barriers
they face as they try to distance themselves from
violence. To combat violence against women

and ensure gender equality, Mor Cati, based on
the information obtained fromm women, monitors
and reports on the implementation of laws,
regulations and international conventions, including
Istanbul Convention and CEDAW, providing policy
recommendations to decision-makers such as the
Ministry of Labour, Family and Social Services, the
Ministry of Justice and the Ministry of Interior.



Il. Vaka Ozeti

Bu vaka grubu, yetkililerin, gercek ve olasi riskler ve tehditler hakkinda makul bir sekilde
bilgilendirilmelerine ragmen kadinlari (basvuranlar veya onlarin kadin akrabalari) aile ici siddetten
koruyamamalariyla ilgilidir (Madde 2 ve 3). Opuz davasinda, M.G. ve Halime Kilic davasinda mahkeme,
kadinlarin korunmamasinin cinsiyet temelinde ayrimci olduguna karar vermistir (2. ve 3. maddelerle
baglantili olarak 14. maddenin ihlali).

Onleyici tedbirlerle ilgili olarak Mahkeme, yetkililerin siginaklarda kalamayacak durumda olan kadinlara
alternatif coziimler sunmamasini, siginaklarda kalan siddete maruz kalan kadinlarin glivenliginin
saglanmamasi ve yetkililerin gerektiginde ihtiyati tedbir karari clkaramamasi ve bu kararlarin
verilmesinde ve teblig edilmesindeki gecikmeleri elestirmistir. Ayrica Mahkeme, tedbir kararlari
verildiginde, ihlaller icin yaptirim uygulanmadigini, bu durumun kararlari etkisiz hale getirdigini ve
suclularin cezasiz kalmasina yol actigini tespit etmistir.

Ayrica Mahkeme, bosanmis kadinlarin o donem yururlikte olan Aile Koruma Yasasi tarafindan evli
kadinlara saglanan korumanin disinda tutulmasina dair yasal cerceveyle ve yine o donem ydrirlikte
olan Ceza Yasasi uyarinca sorusturma acilabilmesi icin sikayetin gerekli olmasi ile ilgili belirli sorunlari
tespit etmistir.

Daha genel olarak, ceza hukuku sisteminde yetkililerin aile ici siddete bir dereceye kadar tolerans
gostermesinden kaynaklanan yeterli caydirici ve koruyucu etkilerin olmamasini elestirmistir. Tespit
edilen sorunlar arasinda, sorusturmalarin baslatilmasindaki gecikmeler ve sorusturmalarin etkin bir
sekilde yuritilememesi, hakimlerin mahkeme dncesi tutuklulugu g6z éniinde bulundurarak magdurlara
yonelik riskleri degerlendirmedeki ihmalleri, magdurlarin sikayetlerini geri cekmesinin ardindan
yargilamalarin devam etmemesi, ceza yargilamalarinin tamamlanmasindaki gecikmeler ve yetersizlikler
yer almaktadir. Gelenekler ve namus gerekcesiyle cezalarin hafifletilmesi de bu yetersizliklere dahildir.

1. Bireysel Onlemler

M.G. Vakasi (646/10)

Mor Cati Kadin Siginagi Vakfi, M.G. v. Turkiye Davasi (646/10) icin alinmasi gereken bireysel 6nlemler
hakkinda yorumlarini belirtmek istiyor. Mor Cati, M.G.’'ye 2005’ten beri destek vermektedir ve bu nedenle
dava hakkinda ilk elden bilgiye sahiptir.'

Tiirkiye'nin 16/10/2020 tarihli Eylem Planinda, istanbul 6. Agir Ceza Mahkemesi'nin basvuranin

eski esini kasten yaralama sucundan 3 yil, hiirriyetinden yoksun birakma sucundan ise 12 yil hapis
cezasina carptirdigi belirtilmektedir. Ancak, temyiz islemleri halen askidadir ve basvuranin eski kocasi
tutuklanmamistir. Ayrica M.G.'ye karsi tehditler savurmaya devam etmektedir. M.G., Tirk makamlarina
olan givenini kaybettigi icin yeni koruma onlemleri talep etmemektedir.

Basvuranlarin givenligini saglamak icin alinan tedbirlere iliskin su ana kadar herhangi bir onlem
alinmamistir. Yargilamalar cok uzun siredir devam etmektedir ve basvuranin baska bir magduriyet
yasamasini onlemek icin siireci hizlandiracak 6zel tedbirler mevcut degildir.

Bu kosullari goz ontinde bulundurarak, ulusal makamlar, failin etkili bir sekilde adalet onune cikarilmasini
saglamak icin yargilamalari hizlandirmali ve ayrica basvuranin giivenligini saglamak icin acilen dnlemler
almalidir.

IV. Genel Onlemler

Mor Cati Kadin Siginagi Vakfi tarafindan hazirlanan bir 6nceki raporda? (Application No. 33401/02) dikkat
cekilen sorunlarin cozimiinde, aradan gecen sireye ragmen herhangi bir ilerleme kaydedilmedigi

gibi 20 Mart 2021 tarihinde Turkiye Istanbul S6zlesmesi’'nden imza cekmeye karar vermistir. istanbul
Sozlesmesi'nden Turkiye'nin imza cekmesi, kadina yonelik siddetle miicadelede siyasi irade eksikliginin

1 M.G.’nin Davasi hakkinda ayrintili bilgi icin litfen Ek 1°e bakin.
2 https://morcati.org.tr/wp-content/uploads/2021/02/AIHM-0puz-Grubu-Davalari-Golge-Raporu.pdf
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Il. Case Summary

This group of cases concerns the failure of the authorities to protect women (the applicants or their
female relatives) from domestic violence, despite having been reasonably informed of the real and
imminent risks and threats (Articles 2 and 3). In the cases of Opuz, M.G. and Halime Kili¢, the Court also
found that the failure to protect the women was discriminatory on grounds of gender (violation of Article
14 in conjunction with Articles 2 and 3).

As regards preventive measures, the Court criticised the authorities’ failure to offer alternative solutions
to women unable to stay in shelters, the lack of provision for the security of victims in shelters, and

the failure of the authorities to issue injunctions when needed and delays in issuing and serving them.
Moreover, the Court found that when prevention orders were issued, sanctions were not applied for
breaches, making them ineffective and affording impunity to offenders.

Furthermore, the Court identified specific problems with the legislative framework, namely the exclusion
of divorced women from the protection offered to married women by the Family Protection Act and

the requirement under the Criminal Code then in force for a complaint by the victim in order for an
investigation to be pursued in relation to less serious injuries.

More generally, it criticised the lack of sufficient deterrent and protective effects in the criminal law
system stemming from a degree of tolerance of domestic violence by the authorities. The problems
identified included delays in initiating investigations and failures to conduct them effectively, failures
by judges when considering pre-trial detention to evaluate the risk to victims, discontinuances

of proceedings following the withdrawal of complaints by victims, delays in completing criminal
proceedings, and inadequate sentences, including mitigation of sentences on grounds of custom or
honour.

1. Individual Measures

The Mor Cati Women’s Shelter Foundation would like to comment on the individual measures required for
the implementation of the M.G. v. Turkey Case (646/10). Mor Cati has been providing support to M.G. since
2005 and therefore we have first-hand information about her case.’

Turkey’s Action Plan of 16/10/2020 states that the Istanbul 6™ Assize Court sentenced the applicant’s ex-
husband to 3 years of imprisonment for the crime of bodily harm with intent and to 12 years of imprisonment
for the crime of deprivation of liberty. However, the appeal proceedings are still pending and the applicant’s
ex-husband has not been detained. Furthermore, he continues to make threats against her and M.G. no
longer asks for new protection measures since she has lost her trust in Turkish authorities.

No measures have so far been taken to measures taken to ensure the applicants’ safety. The proceedings
have been pending for an excessively long period of time, and there are no specific measures in place to
expedite the process to prevent her from secondary victimisation.

Having in mind these circumstances, the national authorities should speed up the proceedings in order
to ensure that the perpetrator is brought to justice effectively, and should also urgently take measures to
ensure the applicant’s safety.

IV. General Measures

Despite the time that has elapsed, there has not been any progress in resolving the problems highlighted
by Mor Cati Women's Shelter Foundation in its previous report? (Application No. 33401/02). Moreover, on

20 March 2021, Turkey decided to withdraw from the Istanbul Convention. Turkey's withdrawal from the
Istanbul Convention is a significant indication of the lack of political will in tackling violence against women.

1 For detailed information about M.G.’s Case please refer to Appendix 1.

2 https://en.morcati.org.tr/oampepee/2021/05/0puz-v.-Turkey-Group-of-Cases.pdf
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onemli bir gostergesidir. Tirkiye, sozlesmenin
feshinden sonra ceza kanununda® dizenlemeler
yaparak kadina yonelik siddetle micadeleye dair
calismalar yaptigini beyan etmistir. Bu raporda
ozellikle ceza uygulamalarina odaklanarak mevcut
sorunlar ortaya koyulmaktadir.

A. Etkili
Sorusturma ve
Cezasizlik*

Adalete Erisimin Oniindeki Engeller

Turkiye'de kadina yonelik siddete iliskin suclarda
sorusturma, genellikle suc islendigine dair yapilan
sikayet lizerine baslar®. Mor Cati'ya basvuran
kadinlarin biyik cogunlugunun maruz kaldigi
siddet nedeniyle sikayetci olmadigi, sikayette
bulunan kadinlarin ise savciliktan ziyade karakola
gidip sikayetci oldugu gorilmektedir.

Kadinlar, kocalarindan gordikleri siddeti

sikayet etmek konusunda oldukca cekimser
davranmaktalar. Son yillarda ceza adalet sistemine
glvensizlik toplumun her kesiminde artmistir.
Kadinlarin cogunun sisteme giivenmeme,
sikayetci olunmasi halinde failin daha fazla

zarar vereceginden korkma, bosanma davasinin
uzayacagindan ya da failin nafaka vermemesinden
cekinme gibi nedenlerle ve aile ici dinamiklerin
etkisiyle sikayetci olmadiklari anlasilmistir.
Kadinlarin sikayet slirecine dair prosedire iliskin
bilgilerinin eksik olmasi, sikayet sonrasi hukuki
prosediriin cok uzun siirmesi ve sorusturma/dava
siirdigl muddetce siddeti onleyecek hizmetlerin
yetersiz olmasi, dava slreclerinin maddi ylukin
kaldirmanin zorlugu gibi etkenlerle de harekete
gecmedikleri tespit edilmistir. Sikayette bulunan
kadinlar ise siirecte zorlandiklari, yildiklari ya

da siddetin dozu arttigi icin sikayetlerini geri
cekebilmektedir. Mor Cati'ya basvuran bir kadin
neden sikayette bulunmak istemedigini soyle
anlatti: “Daha once sikayet icin karakola gittigimde
cocuklarimla saatlerce ac susuz bekletildim.

Beni sizin dinlediginiz gibi dinlemediler. Kocamin
hakaretlerini kayit altina almayi reddettiler.
Umutlarimi kirdilar. Bu olay kocama devletin

midahale etmeyecegini gosterdi ve bu olaydan
sonra esim cesaretlendi. Bir daha asla sikayet
etmek istemedim.” Baska bir kadin, kocasinin
yasaklama emrine uymadigindan sikayet etmek
icin bir keresinde polisi aradigini soyledi. Polis
geldiginde midahale etmedigini ve bu olaydan
sonra kocasinin siddeti artirmasi nedeniyle bir
daha kocasini sikayet etmedigini soyledi. Polisin
kadinlari tam olarak bilgilendirmedigi ya da haklari
konusunda yanlis bilgilendirdigine dair cesitli
ornekler var: 6284 sayili Kanun'un tim yonleriyle
belirtilmemesi, siginaga basvururken cocuklarindan
ayrilmasi gerektiginin belirtilmesi, gece siginaga
alinmamasi, tibbi darp raporu icin hastaneye sevk
etmemesi. Bir kadin, kocasi tarafindan doviildikten
sonra, polisi aradiginda ne oldugunu anlatti: Polis,
fail alkoliin etkisi altinda oldugu icin herhangi

bir islem yapmayi reddetti, fiziksel yaralanmalari
kaydetmesi icin hastaneye yonlendirmeye yardim

Serra Akcan

3 https://wwhr.org/wp-content/uploads/2022/07/TURK-CEZA-KANUNU-ILE-CEZA-MUHAKEMELERI-KANUNUNDA-YAPILAN-DEGISIKLIKLERE-I-
LISKIN-DEGERLENDIRMELERIMIZI-ICEREN-BILGI-NOTU-1.pdf

4 Bu raporun yaziminda kullanilan bilgiler birden fazla kaynaga dayanmaktadir. Bunlardan ilki Mor Cati'nin dayanisma merkezi ve siginaginda Kasim
2020-Haziran 2022 tarihleri arasinda dayanisma kurulan kadinlardan elde edilen bilgi ve deneyimlerdir. Mor Cati'ya 1 Kasim 2020-30 Haziran 2022
tarihleri arasinda 2169 kadin ilk defa basvurdu, ge¢cmis yillardan ulasan 232 kadina destek verildi. Bu tarihler arasinda Mor Cati dayanisma merke-
zinden toplam 2041 kadin destek ald1. Ikincisi de rapor kapsaminda Mor Cati Kadin Siginagi Vakfi olarak 27 ve 29 Temmuz 2022 tarihlerinde Mor Cati
gonillisu olan veya aktif olarak kadina yonelik siddet alaninda calisan feminist sosyal calismacilar ve avukatlar ile yapilan odak grup toplantilaridir.

5 ihbar tizerine de baslayabilir.

6 Bu bilgi Mor Cati'nin deneyimlerinden ve Kasim 2020-Haziran 2022 arasindaki zaman dilimini kapsayan veri tabanindan derlenmistir.
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After withdrawing from the Convention, Turkey has
introduced some regulations in the penal code?®,
stating that it is working to combat violence against
women. This report sets out the current problems
with a specific focus on punishment practices.

A. Effective
Investigation and
Impunity*

Barriers to Access to Justice

In Turkey, investigations are usually launched into
charges in connection with violence against women
after a complaint is filed, informing authorities that
a crime has been committed.®> The vast majority

of women who apply to Mor Cati have not filed a
complaint for the violence inflicted on them and
those who have filed a complaint have gone to the
police stations rather than the prosecutor’s office®.

Women are quite hesitant about filing a complaint
for the violence inflicted on them by their husbands.
Most women do not file a complaint for a number of
reasons including their distrust of the system, their
fear that the perpetrator may do more harm if a
complaint is made, their hesitation that the divorce
proceedings will be prolonged or the perpetrator will
not pay alimony and the influence of family dynamics.
Women face other barriers to taking action, including
their lack of information about the complaint
procedure, the very lengthy legal procedure that
follows the complaint, inadequate services for
preventing violence during the investigation/lawsuit
and the challenge to afford the financial burden of
legal proceedings. A woman who applied to Mor Cati
explained why she did not want to file a complaint:
“When | went to police station for complain before,

| was kept waiting for hours with my children
without food or water. They did not listen to me like
you did. They did not want to record my husband’s
insults. They broke my hopes. This incident showed
my husband that the state will not interfere. After
this incident, my husband was encouraged. | never
wanted to complain again.” Another woman told that
she once called the police to complain about her
husband not complying with the restraining order.
She said that the police did not intervene when they
arrived, and that she did not complain again after
this incident because her husband was more violent.
There are various examples police not informing
women fully or misinforming regarding their rights:
not mentioning all aspects of the Law No. 6284,
stating they should be apart from their children when
applying to shelter, not admitting to shelter at night,
not referring to the hospital for medical assault
report among them. After being battered by her
husband when, one women explained what happened
when she called the police: police declined taking
any action because he was under the influence

of alcohol, did not assist her to hospital to record
physical injures, suggested she goes to shelter but
not explain how. Women who have filed a complaint
may withdraw their complaints because they are
intimidated or face difficulties or the violence
against them escalates during the process. Violence
Prevention and Monitoring Centers should fulfil the
functions of being an institution where women who

3 https://wwhr.org/information-note-our-assessment-of-the-amendments-made-to-turkish-penal-code-and-the-code-of-criminal-procedure/

4 This report is based on information obtained from multiple resources. The first of these resources is the information and experiences shared by
women who received support at Mor Cati solidarity center and shelter between November 2020-June 2022. Between 1 November 2020-30 June
2022, a total of 2169 women applied to Mor Cati for the first time. 232 women who had applied previously also received support. A total of 2401
women received support at Mor Cati solidarity center during this period. The second resource is the focus group meetings held as part of the work
on this report between 27-29 July 2022 with the participation of lawyers and feminist social workers who are Mor Cati volunteers or work actively
on violence against women.

5 Investigations can also be initiated upon reporting of a crime.

6 This information is collected from the experience of Mor Cati and from its database covering the time frame between November 2020-June 2022.
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etmedi, siginaga gitmesini onerdi, ancak bu siirecin
nasil isledigine dair bilgi vermemistir. Sikayette
bulunan kadinlar, sindirildikleri, zorlandiklari ya da
sirec icinde kendilerine yonelik siddetin artmasi
nedeniyle sikayetlerini geri cekebilmektedir. Siddet
Onleme ve izleme Merkezleri, siddete maruz kalan
kadinlarin sikayetlerini iletebilecekleri, hukuki,
psikolojik ve diger destekleri’ alabilecekleri bir
kurum olma islevini yerine getirmelidir. Adalet
Bakanligi ve barolar, kadinlarin adalete erisimini
kolaylastiracak ve uygulamada Ucretsiz hukuki
destegi yayginlastiracak bilgilendirme calismalari
yapmalidir.

Makul Siire

17.10.2019 tarihinden bu yana Ceza Muhakemesi
Kanunu (CMK) 250. Madde ile mahkemelerin is
yukunun azaltilmasi ve boylelikle davalarin daha
kisa slirede bitirilmesine imkan saglanmasi
amaciyla alternatif bir cezai uyusmazlik cozim
yontemi olarak basit yargilama usuliine gecilmistir.®

Sikayetle baslayan sorusturma sirecinin
tamamlanabilmesi icin en azindan misteki ve
suphelinin ifadelerinin alinmasi, asgari delillerin
toplanmasi gerekmektedir. Musteki genellikle
sikayetle birlikte ifade vermekte ise de stiphelinin
ifadesinin alinmasi cok uzun sireler alabilmektedir.
Bunun sebeplerinden biri dosyalardaki

gelismelerin takip edilmemesi, 6rnegin siipheliye
ulasilamamissa makul siirede arastirilmaya
baslanmamasi, siipheliye ulasilsa dahi makul
slirede ifadeye gelmedigi icin gerekli proseddirlerin
isletilmemesidir. Benzer sekilde delillerin toplanma
siireci de uzayabilmektedir.

Mor Cati'ya basvuran ve 0zel avukati olan bir
kadinin sikayeti tzerine sundugu darp raporlarinin
hastanelerden istenmesi, cevaplarinin takibi
avukat vasitasiyla yapilmis ise de iddianamenin
hazirlanmasi iyi takibe ragmen 1 yili bulmustur.
Kadin 01.10.2019 tarihinde hakaret, tehdit, kasten
yaralama, koti muamele suclari nedeniyle
esinden sikayetci olmus,13.11.2020 tarihinde

tehdit ve hakaret suclari yonunden yeterli

stphe olusmadigindan bahisle takipsizlik karari
verilmis, koti muamele sucuyla ilgili herhangi
bir degerlendirme yapilmadan basit yaralama
nedeniyle iddianame diizenlenmistir.18.01.2021
tarihinde basit yargilama usuli uygulanarak fail
hakkinda basit yaralama sucundan adli para
cezasl verilerek hikmin aciklanmasinin geri
birakilmasina karar verilmistir. Fail karara itiraz
etmis durusma acilarak 23.06.2021 tarihinde benzer
bir karar verilerek hiikiim kesinlesmistir.’?

Mahkemenin basit yargilama usull sonunda eger
mahk{miyet hiikmi kurulacaksa oraninda indirim
yapilmasi kanunen zorunludur.™

Kovusturma asamasinda: Yargilamalar cok uzun
siirmektedir. Istinaf asamasinin da kanun yolu
olarak eklenmesi ile birlikte Yargitay incelemesine
tabi dosyalarin sonuclanmasi eski usule gore

daha da uzamaktadir. Yerel mahkeme siireci
bittikten sonra dosyanin sonuclanmasi istinaf
asamasinda ortalama 2-3 sene, Yargitay'da da
ayrica yaklasik 2-3 seneyi bulabilmektedir. Karar
temyiz veya Yargitay tarafindan bozulur ve yeniden
yerel mahkemeye gonderilirse siirec neredeyse
en bastan baslamaktadir ve bazen dosyalarin
kesinlesmesi 10 yildan fazla sirebilmektedir. Bu
durum, siddete maruz kalan kadinlar ve éldirilen
kadinlarin yakinlari icin manevi zorluklara neden
oluyor ciinki faille uzun yillar boyunca yargi yoluyla
muhatap olmaya devam etmektedirler.

Risk Analizi

Ceza Kanunu'nda sucun islenmesinden sonra

failin tehlikelilik hali dikkate alinarak hiikmedilen
guvenlik tedbirleri arasinda kadina yonelik siddet
ozelinde bir diizenleme yoktur. Bu onlemler sadece
6284 sayili Kanun'da (istanbul Sézlesmesi'nin
uygulanmasi icin 2012 yilinda kabul edilen Ailenin
Korunmasi ve Kadina Yonelik Siddetin Onlenmesine
Dair Kanun) bulunmaktadir. Giivenlik tedbirleri
genellikle belli haklarin yoksun birakilmasi

are exposed to violence can make their complaints
and receive legal, psychological and other support.”
The Ministry of Justice and bar associations should
carry out information activities to facilitate women'’s
access to justice and expand free legal support in
practice.

Reasonable Time

On 17 October 2019, Article 250 of the Code of Criminal
Procedure introduced the simple trial procedure as

a method of alternative dispute resolution in criminal
cases with the aim of easing the workload of the courts
and consequently ensuring that legal proceedings are
concluded in shorter periods of time.®

To conclude the investigation process initiated by

a complaint, it is necessary at least to take the
statements of the complainant and the suspect

and collect the minimum evidence required. The
complainant usually gives a statement together with
the complaint; however, taking the statement of the
suspect can take a very long time. A reason for this
delay is the failure to follow the developments in case
files; for instance, the investigation does not start in a
reasonable time unless the suspect can be reached or
even if the suspect is reached, the procedure does not
move forward if the suspect does not show up to give
a statement in a reasonable time. In a similar vein,
the process of collecting evidence may draw out.

In the case of a complaint filed by a woman who
applied to Mor Cati and had a private lawyer, it took
one year, despite the proper follow-up process, to
obtain the battery reports from the hospitals and

to issue the bill of indictment, although the follow-
up was made by the lawyer. On 1 October 2019, the
woman filed a complaint against her husband for
the offences of insult, threat, bodily harm with intent
and ill-treatment. On 13 November 2020, a decision
of non-prosecution was given in view of the lack of
sufficient doubt for the offences of threat and insult.
The bill of indictment was issued for the offence of

inflicting minor wounds without any consideration
of the offence of ill-treatment. On 18 January 2021,
the perpetrator was sentenced to a judicial fine due
to the simple trial procedure, and a decision was
taken to defer the announcement of the verdict.
The perpetrator appealed against the decision, and
a hearing took place. On 23 June 2021, a similar
decision was made, finalising the conviction.’

It is also required by law to reduce the sentence by
if a sentence is given at the end of the simple trial
procedure. '°

Judicial stage: The trial process is also very lengthy.
After the local court proceedings, that takes up to 1-2
years, are over, it can take up to 2-3 years on average
to conclude appealed case decisions. It can take
approximately about 2-3 more years for cases before
the Court of Cassation. If the decision is overturned
by the appeal or the Supreme Court and sent to the
local Court again, the process can almost start from
the beginning and sometimes the finalization of the
files can take more than 10 years. This situation
causes moral difficulties for the women who have
been subjected to violence and for the relatives of
the women who were killed, because they have been
dealing with the perpetrator through the judiciary for
many years in the best-case scenario.

Risk Assessment

The Penal Code does not include a specific regulation
for risk assessment in the context of domestic
violence offence and security measures, these
measures are only available in the Law No. 6284
(Law to Protect the Family and Prevent Violence
against Women, adopted in 2012 to implement the
Istanbul Convention). Security measures are usually
implemented by depriving the perpetrator of certain
rights.” Apart from the withdrawal of parental rights,
there are no measures in place that protect the life of
a woman who is subject to violence neither in general
nor in criminal code.

7 For more examples: https://en.morcati.org.tr/oampepee/2022/05/The-Monitoring-Report-on-Coordination-in-Combating-Against-Male-Violen-

ce-in-Turkey.pdf

7 Daha fazla 6rnek icin: https://morcati.org.tr/wp-content/uploads/2022/01/Erkek-S%CC%A7iddetiyle-Mu%CC%88cadelede-Koordinasyona-1%C-
C%871lis%CC%A7kin-1%CC%87zleme-Raporu.pdf

8 Basit yargilama usull, Asliye Ceza Mahkemesi gorev alanina giren bazi gérece hafif suclar bakimindan, durusma yapilmaksizin yazili beyan esa-
sina gore ceza davalarini sonuclandiran 6zel bir yargilama usulidir. Bu usul sorusturma asamasi tamamlanip kovusturma asamasina gecildikten
sonra uygulanmaktadir. CMK m.251/1 “asliye ceza mahkemesince, iddianamenin kabuliinden sonra adli para cezasini ve/veya Ust siniri iki yil veya
daha az siireli hapis cezasini gerektiren suclarda basit yargilama usuliiniin uygulanmasina karar verilebilir.” Bu baglamda TCK kapsaminda basit
yargilama usuliiniin uygulanabilecegi suc tipleri: Tehdit sucu (TCK m.106/1), basit cinsel taciz sucu, hakaret sucu, birden cok evlilik, hileli evlenme,
dinsel toren (TCK m.230), koti muamele (TCK m.232), aile hukukundan kaynaklanan yikimlilagin ihlali (TCK m.233), cocugun kacirilmasi ve ali-
konulmasi [TCK m.234).

9 Talep Uzerine ilgili belgeler saglanabilir.

10 CMK 251/3beyan ve savunma icin verilen siire dolduktan sonra mahkemece durusma yapilmaksizin ve Cumhuriyet savcisinin gorisi alinmak-
sizin, Tirk Ceza Kanunu'nun 61. maddesi dikkate alinmak suretiyle, 223. maddede belirtilen kararlardan birine hitkmedilebilir. Mahkdmiyet karari
verildigi takdirde sonuc ceza dortte bir oraninda indirilir.

10

8 The simple trial procedure is a special trial process used for relatively less serious offenses that fall under the jurisdiction of Criminal Court
of First Instance and concludes criminal cases without a trial on the basis of written statements. This procedure is used after the investigation is
completed and the prosecution stage commences. Article 251/1 of the Code of Criminal Procedure states “After accepting the bill of indictment, the
criminal court of first instance may decide to use the simple trial procedure for offenses that carry a judicial fine and/or an imprisonment of two
years of less at the upper limit of the sentence.” In this context, the types of offenses under the Turkish Penal Code (TPC) where the simple trial
procedure may be used are as follows: The offense of threat (Article 106/1 of TPC), the basic form of sexual abuse, the offense of insult, polygamy,
marriage fraud, religious ceremony (Article 230 of TPC), ill-treatment (Article 232 of TPC), breach of obligations arising from the family law (Article
233 of TPC), kidnapping and detaining a child (Article 234 of TPC).

9 Relevant documents can be provided upon request.

10 Article 251/3 of the Code of Criminal Procedure specifies that, in consideration of article 61 of Turkish Penal Code and based on any one of the
decisions stated in Article 223, the court can pass judgment without holding a court hearing and obtaining the opinion of the public prosecutor.
Where a conviction is handed down, the sentence is reduced by one fourth.

11 TPC 53/1: (1) A person sentenced to imprisonment for committing a crime with intent shall be deprived of the following as a legal consequence:
a) Undertaking permanent or temporary public service duties; as such, the person shall be barred from the membership of Turkish Grand National
Assembly or employment in civil service and in offices obtained by appointment or election at the institutions and organisations of the State, provin-
ce, municipality, village or at those under the supervision and oversight thereof, b) Eligibility to vote and to be elected (...}, c) Enjoying parental rights;
performing services related to conservatorship or trusteeship, d) Employment as a manager or auditor at foundations, associations, trade unions,
companies, cooperatives and the legal entity of political parties, e) Performing, as self-employed or a tradesman, a profession or an art which is
subject to the consent of a professional organization with the status of public institution or public professional organisation.
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seklinde uygulanmaktadir.” Bu uygulamada velayet
haklarindan yoksun kilinma haricinde siddete
maruz kalan kadinin hayatini etkileyen herhangi bir
tedbir yoktur.

Savciliklar, Ceza ve Aile Mahkemeleri defalarca
kadina yonelik siddet iceren suclari isleyen failler
hakkinda herhangi bir risk analizi yapmamaktalar.
Ornegin, kocasi ya da eski kocasi 6284 sayili
Kanun kapsaminda alinan tedbir kararinin siresi
dolar dolmaz siddet uyguladigi icin yillarca kanun
kapsaminda art arda tedbir karari alarak hayatini
siirdirmeye calisan cok sayida kadin vardir. Bu
kadinlara siddet uygulayan erkeklerin cogunun hic
ceza almadigi gorilmektedir.

1 Kasim 2020 ile 30 Haziran 2022 tarihleri
arasinda Mor Cati'ya basvuran 67 kadin 6284 sayili
Kanun’'dan faydalandi. Bu kadinlardan 19°u siddet
uygulayani onleyici kararlardan var olan kararlarina
dair uzatma talep ederek birden fazla kez 6284
sayill Kanun’dan faydalandigini ifade etti. Kolluk
tarafindan uygulanan bir risk degerlendirme formu
oldugu bilinmesine ragmen, bu degerlendirmenin
gorevliler tarafindan yapilip yapilmadigi konusunda
yeterli bilgi bulunmamaktadir. Yapilsa bile

6284 sayili Kanun kapsaminda alinan kararlara
yansimadigi gorilmektedir. Bu kadinlara siddet
uygulayan erkeklerin cogu herhangi bir ceza
almamistir.

Yakalama Kararlarinin Uygulanmasi

Mahkemelerin verdigi cezalarin sanigin firari
olmasi nedeniyle infaz edilmemesi/edilememesi fiili
cezasizliga yol acmaktadir. Failler sucu isledikten
sonra ve yargilama sirasinda da kolaylikla firari
olabilmektedirler. Kolluk kuvvetleri yakalama
kararlarinin infaz edilmesi icin etkin bir arama
yapmamakta, Genel Bilgi toplama Sistemi (GBT) ile
genel aramada veya otel konaklamalarinda, yurtdisi
cikislarda rastlantisal olarak denk gelmesi halinde
yakalama islemleri gerceklestirilmektedir.

Ornegin Ocak 2022'de Mor Cati'ya basvuran

A., imam nikahli kocasi tarafindan 20.03.2022
tarihinde 12 kez kursunlanarak agir yaralanmis,
failin yakalanamamasi nedeniyle olim riski
strdiiglinden hastane kontrollerine gidememistir.
Fail yakalanmamis, kadini sikayetten vazgecmesi
aksi halde oldirilecegi yoniinde tehdit etmistir.

Tehditler sonucunda kadinin sikayetten
vazgececegini 6grenmesi ile birlikte 18.07.2022
tarihinde teslim olmustur. Bu sirecte kadinin
failin bulunabilecegi yerleri polise bildirmesine
ragmen belirtilen yerlerde arama yapilmamistir.
Nihayetinde kadin sikayetten vazgecmek zorunda
kalmistir.

Yakalama kararlari kimi zaman hic infaz
edilememekte ve uzun yillar gecmektedir. Ceza
zamanasimi suresi boyunca yakalanmayanlarin
cezas| da ortadan kalkmaktadir.

Verilen Cezalarin Caydirici Olmamasi

Cezalarin artirilmasi, cezalarin caydiriciligi ile dogru
orantili degildir. Mayis 2022'de Ceza Kanununda
kadinlara karsi islenen bazi suclar icin sembolik
cezalar artirildi.’? Cezalar arttikca hakimlerin daha
guclu deliller beklentisi icine girdikleri ve beraat
yoniinde egilimleri oldugu gorilmektedir. Bu

11 TCK 53/1:(1) Kisi, kasten islemis oldugu suctan dolayi hapis cezasina mahk{miyetin kanuni sonucu olarak; a) Surekli, siireli veya gecici bir kamu
gorevinin Ustlenilmesinden; bu kapsamda, Tirkiye Biyiik Millet Meclisi Uyeliginden veya Devlet, il, belediye, kdy veya bunlarin denetim ve gozetimi
altinda bulunan kurum ve kuruluslarca verilen, atamaya veya secime tabi bitin memuriyet ve hizmetlerde istihdam edilmekten, b) Secme ve se-
cilme ehliyetinden [...) (2) , c] Velayet hakkindan; vesayet veya kayyimliga ait bir hizmette bulunmaktan, d) Vakif, dernek, sendika, sirket, kooperatif
ve siyasi parti tiizel kisiliklerinin ydneticisi veya denetcisi olmaktan, e) Bir kamu kurumunun veya kamu kurumu niteligindeki meslek kurulusunun
iznine tabi bir meslek veya sanati, kendi sorumlulugu altinda serbest meslek erbabi veya tacir olarak icra etmekten, Yoksun birakilir.

12 Ornegin TCK 106. madde uyarinca tehdit sucunu isleyen kisi 6 aydan 2 yila kadar hapis cezasi ile cezalandirilirken, kadina yénelik tehdit sucu-
nun islenmesi halinde alt sinir en az 9 ay olarak belirlendi. Kadina karsi islenen kasten yaralama sucunda ceza alt siniri 4 aydan 6 aya cikarild.
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Prosecutor’s Offices, Criminal Courts and Family
Courts fail to conduct risk assessment about the
perpetrators who repeatedly commit violent crimes
against women. For instance, there are many women
whose husbands or ex-husbands inflict violence on
them as soon as the injunction imposed under the Law
no. 6284 expires. These women try for years to survive
by getting consecutive injunctions under the law.

67 women who applied to Mor Cati between 1
November 2020 and 30 June 2022 have benefited from
the Law no. 6284. 19 of these women stated that they
have invoked the Law no. 6284 by asking for multiple
extensions of existing preventive injunctions against
the perpetrator of violence. Although it is known that
there is a risk assessment form applied by the law
enforcement, there is not enough information about
whether this assessment is made or not by officers.
Even if it is done, it is seen that it is not reflected in
the decisions taken within the scope of Law No. 6284.
Most of the men who inflict violence on these women
did not receive any punishment.

Implementation of Arrest Warrants

The failure or inability to execute the courts’
sentences on account of fugitive defendants results
in de facto impunity. Perpetrators can easily turn
fugitive after committing a crime and during the trial.
Law enforcement forces do not conduct an effective

search to execute the arrest warrants; arrests are
made if the perpetrator is found by coincidence
during a general search made via the General
Information Gathering System (GBT) or while the
perpetrator is accommodating at a hotel or departing

from the country.

For example, in January 2022, A., who applied to
Mor Cati, was shot 12 times by her husband by
religious marriage, which left her heavily injured. The
perpetrator could not be arrested, so she could not
go to the hospital for follow-up care because of the
ongoing death threat against her. The perpetrator on
the loose continued to threaten to kill her unless she
withdrew her complaint. He turned himself in in July
2022 after learning that the woman would withdraw
her complaint. Throughout this process, the woman
told the police where he could be found; still, the
police failed to conduct a search in the places she
indicated. Finally, due to police inaction, the woman
had to withdraw her complaint out of fear that he
would follow through with the threats.

Arrests for warrants are sometimes never executed
and years may go by. Those who are not arrested
until the statute of limitations is expired have their
sentence repealed.

Non-Deterrent Effect of Sentences and
de facto impunity

Increasing sentences has not been directly
proportional to their deterrent effect. In May 2022,
symbolic penalties were increased in the Penal Code
for certain crimes committed against women'2. When
proposed sentences by the prosecution increase,
judges observably expect to see stronger evidence
and tend to order acquittal. Therefore, increasing
punishments can lead to impunity.

Sentences are usually imposed at the lower limit and

a discretionary mitigation (mitigation for good conduct)
is applied™. Mitigated sentences given for the offenses
of bodily harm with intent, threat and insult are usually
commuted to a fine, followed by a deferment of the
announcement of the verdict, as a result of which even
the fine is not paid de facto.

12 For example, in accordance with TPC Article 106, the person who commits the crime of threat is punished with imprisonment from 6 months to
2 years, while the lower limit is determined as at least 9 months in case of committing the crime of threat against women. The lower limit of the
penalty in the crime of willful injury was increased from 4 months to 6 months when it was committed against a woman.

13 For example, in accordance with TPC 125, the crime of insult is punished with a minimum of three months and a maximum of two years in
prison or a judicial fine. Pursuant to TCK 86/2, if the crime of intentional injury is so light that it can be remedied with a simple medical interventi-
on, it is sentenced to imprisonment of at least four months and a maximum of one year, or a judicial fine. However, in practice, it is observed that

penalties are given at the lower limit.




nedenle cezalarin artirilmasi cezasizliga sebebiyet
verebilmektedir.

Cezalar genellikle alt sinirdan verilmekte ve takdiri
indirim (iyi hal indirimi) yapilmaktadir.” Kasten
yaralama, tehdit, hakaret suclari icin genellikle
hikmedilen indirimli hapis cezasi adli para cezasina
cevrilmekte, ardindan hikmun aciklanmasinin

geri birakilmasi karari ile para cezasi dahi fiilen
odenmemektedir.

Ornegin, bir kadinin kocasina karsi actigi ve 2021
yilinda iki kez kasten yaralama sucuyla sonuclanan
bir davada mahkeme, esine karsi islendigi

icin artirilan en alt sinirdan adli para cezasina
hikmetti. Fail, iyi halden dolay! toplam 3.000 TL
(10 Ekim 2022 tarihinde yaklasik 165 Euro) para
cezasina carptirildi. Mahkeme, sanigin bir daha suc
islemeyecegine karar verdi. Kararin aciklanmasi,
“mahkumiyetin gerceklesmesi” gerekce
gosterilerek ertelendi.'

Mor Cati'ya basvuran bir kadin, cocuguna siddet
uygulayan esinin 6 ay hapis cezasina carptirildigini;
ancak bu cezanin para cezasina cevrildigini ve
dava sona erdiginde failin sikayette bulundugu icin
cocugu tekrar dovduginu belirtmistir. Hikmin
aciklanmasinin ertelenmesi sartlarini yerine
getirmeyen faillerin cezalari siklikla ertelenmekte
ve bu da yine fiili cezasizlikla sonuclanmaktadir.
Hukimlinun cezasini cekmeye basladigr daha agir
suclarda sartli tahliye uygulamasi nedeniyle hapis
cezasinin tamami uygulanmamaktadir; cezanin
ertelenmesi gibi yasal dizenlemeler nedeniyle,
hikimlu cezasini cekmeye basladiginda dahi fiili
cezasizlik soz konusu olmaktadir. Ne yazik ki,
kadina yonelik siddete iliskin cezalarin infazina dair
ayrintili adli istatistikler tutulmamaktadir. 2021
yilinda yayinlanan Adli istatistiklere gore beden

dokunulmazligina karsi islenen suclarda hilkmiin
aciklanmasinin ertelenme orani %30,7, adli para

cezasl ve erteleme hikiimleri dahil mahkimiyet

orani %43,3'tur."®

Pandemi déneminde infaz Kanunu'nda yapilan
degisikliklerle kural olarak 2/3 olan kosullu
saliverme orani e disurilmustir.’ Denetimli
serbestlik uygulamasi da cezanin infaz hesabina
dahil edildiginde, failin hapiste gecirdigi siire daha
da dismektedir. Mor Cati'ya onlarca kadin kanun
yururlige girdikten sonra saliverilme ile ilgili
endiseleri nedeniyle basvurmustur."

Diger bir ornek ise 8 yil hapis cezasina carptirilan
bir kisinin, infaz kanunu uyarinca® istisnai suclar'
islememisse kapali cezaevinde sadece 1 ay
gecirmesidir. Onlarca kadin, yasanin yurdrlige
girmesinin ardindan serbest birakilacagi endisesiyle
Mor Cati ya basvurmustur.

Fiili cezasizlik ayni zamanda failler icin bir tehdit
aracina donusmektedir. Mor Cati'ya basvuran
kadinlar faillerin kendilerine siklikla kamuoyunda
bilinen, cezasizlikla sonuclanan kadin cinayeti
davalarina isaret ederek “Su kadin gibi olacaksin,
su kadar yatar cikarim” ifadelerinde bulunduklarini
dile getiriyorlar.2®

TCK m.58 kapsaminda onceden islenen suctan
dolayi verilen hiikiim kesinlestikten sonra yeni

bir sucun islenmesi halinde, tekerrir hikimleri
uygulanmaktadir. TCK 58/3 uyarinca tekerrir
halinde, sonraki suca iliskin secimlik olarak hapis
cezasi ile adli para cezasi? ongorilmisse, hapis
cezasina hilkmolunmaktadir. Ancak CMK m.272/1-
3-c maddesinde 2020 yilinda yapilan degisiklik ile
ilk derece asamasinda kesinlesen hikimler, artik
tekerriir uygulamasina esas alinmamamaktir.?

For example, in a case filed by the woman against
her husband, which was concluded in 2021 with the
crime of intentional injury committed twice, the court
ordered a judicial fine of the lowest limit, which was
increased because it was committed against the wife.
A total fine of 3,000 TL (approximately 165 Euro on
October 10t 2022) was imposed on the perpetrator,
motivated by good behaviour. The court stated that
the accused would not commit the crime again. The
announcement of the verdict was deferred justifying
“the occurrence of the conviction”.™

A woman who applied to Mor Cati stated that her
husband who inflicted violence on their child was
given a sentence of 6-month imprisonment; however,
this sentence was commuted to a fine and once the
litigation ended, the perpetrator beat the child again
for complaining against him. Perpetrators who do
not meet the requirements of the deferment of the
announcement of the verdict frequently have their
sentences suspended, again resulting in de facto
impunity. In the case of more serious offenses where
the convict has started to serve the sentence, the full
term of imprisonment is not served due to the practice
of conditional release; due to legal regulations such
as suspension of sentence, de facto impunity takes
place even when the convict has started to serve the
sentence. Unfortunately, detailed forensic statistics
are not kept regarding the execution of sentences for
violence against women. According to the Judicial
Statistics published in 2021, the rate of deferment of
the announcement of the verdict in crimes against
bodily immunity is 30.7%, the rate of conviction
including judicial fines and postponement provisions is
43.3%".

Amendments made to the Execution Law during
the pandemic reduced the eligibility for conditional
release from 2/3 to of the sentence'®. When probation

is also included in the calculation of the term of the
sentence, the time the perpetrator serves in prison
becomes even shorter. After the law went into effect,
dozens of women have applied to Mor Cati because
of their concerns about the release of perpetrators.
For example a woman who applied to Mor Cati stated
that her husband who was sentenced to 15 years

of imprisonment and went to prison in 2017, was
released under this law, and that he had previously
stayed in an open prison.

Another example is that, a person who is sentenced

to 8 years in prison spends only 1 month in a closed
prison if he has not committed exceptional crimes'"’
under the execution law'®. Dozens of women applied to
Mor Cati due to concerns about their release after the
law came into force'.

De facto impunity also turns into a threat tool of the
perpetrators. Women who apply to Mor Cati express
that the perpetrators frequently tell them about the
high-profile cases of femicide that result in impunity,
adding, “You will end up like that woman, I'll do time
for my crime for so and so the amount of time and
then get out”.?

Under Article 58 of TPC, provisions of recidivism are
applied when a convict reoffends after the judgment
becomes final for the commission of a previous
crime. Article 58/3 of TPC requires that reoffenders
be sentenced to an imprisonment sentence or a
judicial fine?!, However, an amendment made in 2020
to Article 272 of the Code of Criminal Procedure, final
first instance judgments are not taken as a basis for
applying recidivism provisions??. For example, when a
perpetrator fined 2000 TL for committing the offense
of insult reoffends, they can be repeatedly sentenced
to judicial fines.

13 Ornegin, TCK 125 uyarinca hakaret sucu en az i{ic ay en cok iki yil hapis veya adli para cezasi ile cezalandirilir. TCK 86/2 uyarinca, kasten yara-
lama sucu basit bir tibbi miidahale ile giderilebilecek kadar hafifse, en az dort ay en cok bir yil hapis veya adli para cezasi ile cezalandirilir. Ancak
uygulamada cezalarin alt sinirda verildigi gorilmektedir.

14 Kararin Aciklanmasinin Ertelenmesi, saniga verilen cezanin 5 yillik denetim siiresi icinde sonuc vermemesi ve denetim siresi icinde kasten suc
islenmemesi halinde ceza kararinin iptal edilmesi anlamina gelir. 2 yil ve daha az hapis veya adli para cezasina uygulanabilir. Bu nedenle verilen
ornekte adli para cezasinin aciklanmasinin ertelenmesine karar verilmistir. Yani 5 yil icinde kasten suc islemezse adli para cezasi 6demeyecektir.

15 https://adlisicil.adalet.gov.tr/Resimler/SayfaDokuman/310520221416422021H%C4%B0ZMETE%C3%96ZELK%C4%BOTAP.pdf

16 5275 sayili Kanun'un 107/2. Maddesi: Agirlastirilmis miebbet hapis cezasina carptirilanlar otuz yil, miiebbet hapis cezasina carptirilanlar yirmi
dort yil, diger hapis cezalarina carptirilanlar ise ceza infaz kurumunda cezalarinin yarisina kadar hapis cezasina carptirildiklari takdirde sartli
saliverilmeden yararlanabilirler.

17 Ornegin Mor Cati'ya basvuran bir kadin, 15 yil hapis cezasina carptirilan ve 2017 de cezaevine giren esinin bu yasayla serbest birakildigini ve
daha once acik cezaevinde kaldigini belirtti.

18 % sartli tahliye orani nedeniyle 8 yil hapis cezasi 4 yila dénisliyor, ancak Acik Hapishanelere Ayrilma Ydnetmeligi'nin 6. maddesine gore Ceza-
lari on yildan az olanlar kapali kurumlarda bir ay yatacak ve iyi hal ve sartli tahliye tarihlerine 7 yildan daha az bir siire olacaktir. 1 ay kapali ceza
infaz kurumunda kaldiktan sonra acik cezaevine alinacaklardir.

19 Kadina yonelik siddet acisindan istisnai suclar, kasten adam 6ldiirme sucu, kasten yaralama ve sonucundan dolayi agir yaralama sucu, iskence
sucu, iskence sucu, cinsel dokunulmazlik sucu, altsoya, altsoya karsi islenen suclardir. Es veya kardes veya beden ve ruh olarak kendini savuna-
mayacak durumda olan kisi. Ozel hayata ve 6zel hayatin gizliligine karsi islenen suclarda sartli saliverilme orani 2/3'tir.

20 https://www.hurriyetdailynews.com/court-ruling-in-high-profile-femicide-case-faces-backlash-174749

21 TCK 58/3: “Tekrari halinde, kanunun bir sonraki suca iliskin maddesinde istege bagli hapis ve adli para cezasi 6ngérilmisse, hapis cezasina
hikmolunur.”

22 CMK 272/3: Hapis cezasina cevrilen adli para cezalari hari¢c olmak tizere sonuc olarak tespit edilen tichin Tiirk Lirasi adli para cezasina mahkd-
miyet, b) Ust siniri besi gecmeyen adli para cezasini gerektiren suclarda beraat hiikiimleri, yiiz giin, c) Kanunlarda kesin oldugu yazilidir. (Ek
cumle: 14/4/2020-7242/17 md.) Bu sekilde verilen hiikimler tekrara dayali degildir.

14

14 Deferment of The Announcement Of The Verdict means that the sentence imposed on the accused does not produce results within the 5-year
supervision period, and if an intentional crime is not committed during the supervision period, the penalty decision is annulled. It can be applied to
prison sentences of 2 years or less or judicial fines. Therefore, in the given example, it was decided to postpone the announcement of the judicial
fine. In other words, if he does not commit an intentional crime within 5 years, he will not pay the judicial fine.

15 https://adlisicil.adalet.gov.tr/Resimler/SayfaDokuman/310520221416422021H%C4%B0ZMETE%C3%96ZELK%C4%BOTAP. pdf

16 Article 107/2 of Law No. 5275: Those sentenced to aggravated life imprisonment can benefit from conditional release if they serve thirty years,
those sentenced to life imprisonment for twenty-four years, and those sentenced to other prison terms half of their sentence in the penitentiary
institution.

17 Exceptional crimes in terms of violence against women are the crime of willful killing, the crime of willful injury and aggravated injury due

to the result, the crime of torture, the crime of torture, the crime of sexual immunity, committed against a descendant, descendant, spouse or
sibling, or a person who cannot defend himself in terms of body or spirit. The conditional release rate for crimes against private life and privacy is
2/3.

18 8 years imprisonment turns into 4 years imprisonment due to parole rate, but according to Article 6 of the Regulation on Separation to Open
Prison, ‘those whose sentences are less than ten years will serve one month in closed institutions, and there will be less than 7 years until the
date of good behavior and conditional release’. in accordance with the condition; After staying in a closed penal institution for 1 month, he is taken
to an open prison.

19 A woman who applied to Mor Cati shared that her husband, who was sentenced to 15 years in prison and was imprisoned in 2017, was released
with this law and had previously been in an open prison.

20 https://www.hurriyetdailynews.com/court-ruling-in-high-profile-femicide-case-faces-backlash-174749

21 TPC 58/3: “In case of repetition, if the article of the law regarding the next offense envisages an optional penalty of imprisonment and a judicial
fine, a prison sentence is imposed.”

22 CMK 272/3: Conviction to a judicial fine including three thousand Turkish Liras, which is determined as a result, excluding the judicial fines
converted from imprisonment, b) The provisions of acquittal for crimes requiring a judicial fine whose upper limit does not exceed five hundred
days, c] It is written that it is certain in the laws The provisions cannot be appealed against. (Additional sentence: 14/4/2020-7242/17 art.) The
provisions given in this way are not based on repetition.
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Ornegin hakaret sucundan 2000 TL adli para
cezasl almis bir fail hakaret vb. suclari tekraren
islediginde defalarca adli para cezasina mahkum
olabilmektedir.

Indirimler

e Takdiri indirim
Tirkiye'de faillerin genel gerekcelerle ve
salt durusmalar sirasindaki tavirlari dikkate
alinarak takdiri indirimin yanlis uygulanmasi
nedeniyle 12.05.2022 tarihinde kanunda
degisiklige gidilmistir.?? Yapilan kanuni degisiklik
sembolik nitelikte olup degisiklik sonrasi bu
indirimin nasil uygulandigina iliskin heniz bir
veri toplanamamistir. Ancak takdiri indirimin
kadina yonelik siddet dosyalarinda otomatik
olarak ist hadden uygulanirken siyasi davalarda
uygulanmamasi dikkat cekicidir.?*

o Haksiz tahrik indirimi

Haksiz tahrik indirimi kanundaki dizenlemeye
aykiri olarak cinsiyetci bir uygulamayla cezada ciddi
indirim sebebi olmaktadir. Kadinlarin, barisma ve
evlilik teklifi reddetmesi gibi sebepler hukuken
haksiz bir eylem olmadigi halde haksiz tahrik
indirimi uygulanabilmektedir. Ornegin; N.B."nin
Istanbul 15. A§ir Ceza Mahkemesi'ndeki cinayet
davasinin ilk durusmasinda, katil, partnerinin
eylemlerinin kendisini “kiskirttigini” iddia ederek bu
sikca glindeme gelen savunmayi kullanmistir. %

Cezasizlik Gerekceleri

Daha agir cezalar gerektiren suclar islendiginde
genellikle beraberinde birden cok suc islenmekte
ancak diger suclar gorece hafif kaldigindan
mahkemeler bu suclari gormezden gelmeyi tercih
etmektedir. Ornegin oldiirmeye tesebbiis sucu
beraberinde islenen hakaret, tehdit suclarina ceza
verilmeme egilimi vardir. Kasten yaralama sucuyla
birlikte islenen hakaret, tehdit gibi suclara dava
dahi acilmadigi gérilebilmektedir.

Bir basvurucu 01.10.2019 tarihinde hakaret,

tehdit, kasten yaralama, kot muamele suclari
nedeniyle esinden sikayetci olmus,13.11.2020
tarihinde tehdit ve hakaret suclari yoniinden yeterli
stiphe olusmadigindan bahisle takipsizlik karari

verilmis, koti muamele sucuyla ilgili herhangi
bir degerlendirme yapilmadan basit yaralama
nedeniyle iddianame dizenlenmistir.

Mahkeme kararlarini failin goriintsi ve ekonomik
standartlari etkilemektedir. Fail “temiz yuzld”, iyi
giyimli, kendini iyi ifade eden veya zengin, niifuzlu
bir kisiyse cezasizliga meyil oldugu ancak kot
gorinumld, kendini ifade edemeyen bir kisiyse daha
kolay ceza verildigi gozlemlenmistir.?

Beraat kararlarina gerekce olarak siklikla “sanigin
suclamalari israrla reddetmesi” gibi ifadelere yer
verildigi, masumiyet karinesinin cezasizliga hukuki
kilif olarak giydirildigi gozlemlenmektedir.

Sonuc olarak; kadina yonelik siddet kapsaminda
islenen suclar sebebiyle kadinlar sikayetci olmakta
zorlanmakta, sikayet ettiklerinde gerekli destekleri
alamadiklari icin yargilama sureclerinde yalniz
kalmaktalar. Sikayette bulunmanin “ise yarar”

Mitigation
e Discretionary mitigation

In Turkey, the wrongful implementation of
discretionary mitigation based on general grounds and
on the conduct of perpetrators during court hearings
led to an amendment to the law on 12.05.2022.%

The amendment is symbolic and there is no data
collected yet on how the mitigation is applied after the
amendment took effect. However, it is noteworthy that
the discretionary mitigation is applied automatically

in cases of violence against women; whereas it is not
applied in political cases. *

e Mitigation of Sentences on Account of Unjust
Provocation

Contrary to the legal provisions, the mitigation of
sentences on account of unjust provocation results
in a significant reduction in sentences based on

a sexist practice. As discussed above, although
women’s decline of offers to reconcile or marry does
not constitute an unjust action, sentences can be
commuted due to unjust provocation for such reasons.
For example; during the first hearing in NB's murder
trial at the Istanbul 15th Heavy Penal Court, the killer
used this tried-and-tested defense, claiming his
partner’s actions had “provoked” him.?

Grounds for Impunity

Crimes that carry more severe sentences are usually
accompanied by other acts of crime; however, the
courts prefer to ignore these other crimes as they are
relatively minor. For example, there is a tendency not
to punish crimes that are committed alongside with
the offense of attempt to kill, such as the offenses of
insult and threat. It may even be sometimes the case
that no legal action is taken against offenses of insult
and threat that are committed alongside the offense of
bodily harm with intent.

On 01.10.2019, an applicant filed a complaint against
her husband for the offenses of insult, threat, bodily
harm with intent and ill-treatment. On 13.11.2020, a
decision of non-prosecution was made on the ground
of lack of sufficient evidence for the offenses of threat
and insult. The bill of indictment was lodged with the
court for the offense of bodily harm with intent, without
any consideration of the offense of ill-treatment.

Court decisions are also influenced by the appearance
and economic standards of the perpetrator. Well-
dressed perpetrators with “a pleasant face” who

can express themselves well or who are rich and
influential observably tend to get impunity, whereas
perpetrators who have an unkempt appearance and
are unable to express themselves easily receive
sentences.?

It is observed that the grounds for acquittals often
refer to expressions such as “defendant’s persistent
denial of charges”; and the presumption of innocence
is used as a legal cover-up for impunity.

Consequently, women face difficulty in filing a
complaint for the crimes that fall under violence
against women; they are left alone in the trial process
as they do not receive the social/psychological/

legal support they need when they file a complaint.
Lack of access to information and support required

to achieve a “worthwhile” outcome after filing a

23 TCK 62/2: Takdiri indirim nedeni olarak, failin gecmisi, sosyal iliskileri, fillden sonraki ve yargilama siirecindeki pismanligini gésteren davranislari
veya cezanin failin gelecegi Uizerindeki olasi etkileri (...) (4) g6z 6niinde bulundurulabilir. (Ek cimle:12/5/2022-7406/1 md.) Ancak failin durusmadaki
mahkemeyi etkilemeye yonelik sekli tutum ve davranislari, takdiri indirim nedeni olarak dikkate alinmaz. Takdiri indirim nedenleri kararda gerek-
celeriyle gosterilir.

24 Gezi Davasi’'nda yargilanan hak savunuculari herhangi bir indirimden yararlandirilmadan cezalandirilmistir: https://www.sessizkalma.org/en/
defender/gezi-trial

25 Haksiz tahrik indirimi cinsiyetci saiklerle siklikla uygulanmaktadir: https://www.duvarenglish.com/a-sad-face-a-tie-and-an-allegation-of-provo-
cation-are-all-a-womans-killer-needs-to-get-a-lenient-sentence-in-turkey-news-55959

26 https://www.hurriyetdailynews.com/man-gets-reduced-sentence-of-25-years-for-murder-of-ugandan-woman-in-turkey-99654
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23 Article 62/2 of TPC: Grounds for discretionary mitigation may take the following into account: offender’s background, social relations, the be-
haviour of the offender displaying remorse after the commission of the offence and during the trial, and the potential effects of the penalty on the
future of the offender (...)(4). (Additional sentence: 12/5/2022-Article 7406/1). However, the perpetrator’s attitude and conduct which are an attempt
to influence the court during trial are not taken into account as a ground for discretionary mitigation. Grounds for discretionary mitigation are stated
in the judgment.

24 Right defenders who stood trial in the Gezi Case were sentenced without any commutation.
https://www.sessizkalma.org/en/defender/gezi-trial

25 Mitigation of sentences on account of unjust provocation is frequently applied based on sexist motivations:
https://www.duvarenglish.com/a-sad-face-a-tie-and-an-allegation-of-provocation-are-all-a-womans-killer-needs-to-get-a-lenient-sentence-in-
turkey-news-55959

26 https://www.hurriyetdailynews.com/man-gets-reduced-sentence-of-25-years-for-murder-of-ugandan-woman-in-turkey-99654
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bir sonuc vermesi icin gerekli bilgiye ve destege
erisimin olmamasi, erkek siddetiyle micadelede
koordinasyonsuzlugun etkisi ikincil magduriyetler
yaratmakta, erkek siddetinden kurtulmak icin
mucadele eden kadinlar bir hukuki prosedir
baslatmalari durumunda psikolojik, sosyal ve
ekonomik zararlara ugramaktalar. Bu durum
defalarca siddet uygulayan faillerin bu suclarinin
neredeyse hic kayit altina alinmamasina ve en
nihayetinde kadinlarin hayatina kast etmesine giden
siirecin onund acmaktadir.

VI. Sonuc ve
Oneriler

Opuz karari ozellikle kadina yonelik siddet
davalarinda siregiden cezasizlik sorunu acisindan
onem tasimaktadir. Opuz kararinin uygulanmiyor
olusu siddet uygulayanlarin cezasizlik ortamindan
guc alarak kadinlara siddet uygulamaya devam
etmesine, siddetten uzaklasan kadinlarin ise
glcsizlesmesine neden oluyor. Sonuc olarak,
Bakanlar Komitesini bu konuyu yilda iki kez
giindemlerine dahil etmeye ve genel tedbirlerin
uygulanmasina iliskin siireci yakindan takip
etmeye cagiriyoruz. 2008'den beri devam eden
davada cok az ilerleme kaydedilmistir ve geriye

gétiiren adimlar atilmistir (Tiirkiye'nin istanbul
Sozlesmesi'nden cekilmesi). Bakanlar Komitesini
bu davada gecici bir karar vermeye cagiriyoruz.

Sonuc olarak, Bakanlar Komitesine, Tirkiye
Devleti'ne asagidaki onerileri iletmesini tavsiye
ederiz:

e M.G. Davasi ile ilgili olarak, ulusal
makamlar, failin etkili bir sekilde
adalete teslim edilmesini saglamak icin
yargilamalari hizlandirmali ve ayrica
basvuranin givenligini saglamak icin acilen
onlemler almalidir.
Tiirkiye Devleti'nin istanbul S6zlesmesi
gibi kadina yonelik siddetle mucadele
alaninda temel sozlesmelere taraf olmasi
ve yukumluluklerini yerine getirmesi,
uluslararasi izleme mekanizmalarina
sundugu raporlarin gincel ve nitelikli veri
icermesi gerekmektedir.?
Kolluk kuvvetlerinin 6284 sayili Kanun ve
Tirk Ceza Kanunu geregi yikimluliklerini
yerine getirmesi saglanmall, gorev
ihmalleri tespit edilerek gerekli kovusturma
yapilmalidir. Kolluk kuvvetlerinin kadina
yonelik siddete tolerans gosteren,
sikayetler ve haber aldiklari siddet olaylari

karsisinda pasiflik iceren ya da caydirici
tutumlarinin onidne gecebilmek icin gereken
hukuki ve cezai yaptirimlar acilen hayata
gecirilmelidir.

Kadinlarin Aile Ici ve Kadina Karsi

Siddetle Micadele Buro Amirlikleri

gibi 6zellestirilmis birimlere zorunlu
yonlendirilmelerinden ziyade ikamet ettikleri
mahallelerdeki karakola da sikayetci
olmalari kolaylastirilmali,

Ceza davalarinda siddete maruz kalan
kadinlara hicbir belge istemeksizin hizli
sekilde hukuki destek saglanmalidir.
Sorusturma asamasinda stphelinin
ifadesinin alinmasi, stipheliye
ulasilamamissa makul surede arastirilmaya
baslanmasi veya delillerin toplanmasi gibi
asamalarin makul sirede tamamlanmasi
saglanmalidir.

Yargilama sireclerinin makul stirede
tamamlanmasi bu surecte kadinlarin ve
cocuklarin siddet gormemesi icin kapsaml
ihtiyaclarinin karsilanmasi saglanmalidir.
Birden fazla kere kadina yonelik siddete
iliskin suclardan sikayet edilen veya ceza
alan faillere yonelik kadina yonelik siddet
ozelinde tehlikelilik halinin arastirilmasi ve
degerlendirilmesini iceren bitincil bir risk
analizi calismasi yapilmalidir.

Yakalama kararlarinin etkili sekilde
uygulanmasi saglanmalidir.

Cezada yapilan indirimlerde ve hikimlerde
cinsiyetci uygulamalarin online gececek
onlemler alinmalidir.

Kanunlarda failin kadina yonelik siddet
ozelinde tehlikelilik halinin arastirilmasi ve
degerlendirilmesi acil olarak diizenlenmesi
gerekmektedir.

Kolluk gorevlilerinin 6284 sayili Kanun'da
tanimlanan yiukumliliklerini yerine
getirmelerini saglamak ve gorev ihmali
durumlarinin tespit edilerek usuliine

uygun kovusturulmasi gerekmektedir.
Kadina yonelik siddete g6z yuman ve/veya
kendilerine bildirilen siddet olaylarina karsi
pasif bir tavir sergileyen kolluk kuvvetleri
adina eylemlerin engellenmesi icin
ivedilikle gerekli yasal ve cezai yaptirimlar
getirilmelidir.

Cinsiyet, yas, siddet tiiri ve siklig, fail ile
magdur arasindaki iliski, cografi konum

ve engellilik durumuna gore ayristirilmis
istatistiksel veriler toplanmalidir.

27 Mor Cati ve 60°tan fazla kurulusa istanbul Sézlesmesi’'nden imzalarin hukuka aykiri olarak geri alinmasina iliskin davalar acilmis olup, bu

davalarin hukuki siireci devam etmektedir.
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complaint and the lack of cooperation between
institutions in combating male violence lead to
secondary victimisation. Women who struggle to free
themselves of male violence endure psychological,
social and economic damages when they attempt to
initiate a legal procedure. This results in these crimes
going even unrecorded despite the repeated violence
inflicted by the perpetrators, ultimately paving the way
for perpetrators to attempt to kill women.

VI. Conclusion
and Recommen-
dations

The non-implementation of the Opuz group judgments
enables the persistent problem of impunity in cases of
violence against women. The atmosphere of impunity
encourages perpetrators to continue committing
violence against women, while also disempowering
women who have distanced themselves from violence.
Consequently, we urge the Committee of Ministers

to continue examining this case on their agenda

twice a year and to closely follow up the process

on the implementation of general measures. The

case has been pending implementation since 2008,
there has been very little progress, and there have
been regressive steps (withdrawal from Istanbul
Convention). We call on the Committee of Ministers to
deliver an interim resolution in the case.

We also request the Committee of Ministers to
request the following the Government of Turkey to:

e About MG Case, the national authorities
should speed up the proceedings in order
to ensure that the perpetrator is brought to
justice effectively, and should also urgently
take measures to ensure the applicant’s
safety.

e Become a party to the Istanbul Convention
and fulfil its obligations arising thereof;
and to provide up-to-date and qualified/
disaggregated data in its reports to the
international monitoring mechanisms.?’

e Ensure that law enforcement fulfil their
obligations under the Law no 6284 and the
Turkish Penal Code. Neglect of duty should
be identified and investigations should be
launched where necessary. Legal and punitive
sanctions should be implemented immediately
to avoid any tolerance, passiveness or
deterring attitude by law enforcement officers
in the face of incidents of violence against
women.

e Facilitate for women the right to file

complaints also with the police stations in
their own neighbourhoods rather than making
mandatory referrals to specialised units

such as the Bureaus of Combatting Domestic
Violence and Violence Against Women.

In criminal cases, legal support should be
promptly provided to women who have been
subject to violence without administrative
obstacles.

Take measures to ensure that investigative
procedural steps are completed within a
reasonable time, including by taking the
statement of the suspect at the investigation
stage and collecting evidence or conducting an
enquiry within a reasonable time if the suspect
cannot be reached.

Take measures to ensure that judicial
proceedings are completed within a
reasonable time and meet the extensive needs
of women and children during this process in
order to avoid any violence against them.
Conduct a holistic risk assessment that
includes a danger assessment, tailored
specifically to cases of violence against
women, with regard to perpetrators who have
had a complaint against them or received a
sentence multiple times for the offense of
violence against women.

Take measures to ensure that arrest warrants
are implemented effectively.

Take measures (awareness-raising, training
and capacity-building measures, etc.) to avoid
sexist practices in the mitigation of sentences
and judgments.

Immediately regulate the danger assessment
of perpetrators, which is specific to cases of
violence against women.

Ensure that law enforcement officials fulfil
their obligations as defined by Law no.6284,
and cases of neglect of duty must be identified
and duly prosecuted. Necessary legal and
punitive sanctions must urgently be introduced
in order to prevent actions on behalf of law
enforcement officials that tolerate violence
against women and/or involve a passive
stance regarding complaints and instances of
violence they have been informed about.
Collect statistical data disaggregated by
gender, age, type and frequency of violence,
relationship between perpetrator and survivor,
geographical location and disability status.

27 Mor Cati and more than 60 organizations filed lawsuits regarding the unlawful withdrawal of signatures from the Istanbul Convention, and the

legal process for these lawsuits continues.
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MOR CATI KADIN SIGINAGI VAKFI'NIN DIKKATINE

KONU: BASVURU SAHiBi M.B.’NiN SIKAYETCi OLDUGU VE MOR CATI KADIN SIGINAGI VAKFI'NIN
MUDAHIL OLDUGU YASAL SURECE DAIR RAPOR

ARKA PLAN:

2006 yilinda, M.G. cocuklariyla birlikte Mor Cati Kadin Siginagi Vakfi'na basvurdu. M.G., A.E. (eski
kocasi) tarafindan fiziksel, cinsel ve psikolojik siddete maruz kaldi. Vakfimiza basvurdugu sirada

cok sayida kirik, viicudunda daha cok sigara yanigi ve yiiziinde kalici izler vardi. M.G. gerek bize
verdigi ifadelerinde gerekse Gaziaosmanpasa Cumhuriyet Bassavciligi'na 18 Temmuz 2006 tarihinde
yaptigi sikayette, A.E. ile 1997 yilinda resmi bir torenle evlendigini ve evliliginin ilk yillarindan
itibaren yiziind jiletle kesmek, viicudunda sigara yakmak, kalcasini gaz tiplyle yakmak, tecaviiz
etmek ve sahibi oldugu kopekle cinsel iliskiye zorlanmak dahil sistematik siddete maruz kaldi.
Sikayetin ardindan Gaziosmanpasa Cumhuriyet Savciligi, A.E. hakkinda sorusturma baslatmis ve bu
sorusturma sonucunda sadece darp sucundan dava acilmistir. 2006/16611 ve iddianame no. 2012/
1268. Bu karara karsi yaptigimiz itiraz tizerine istanbul 19. A§ir Ceza Mahkemesi, kararinda muhtelif.
2012/571 sayili dava dosyasi, diger suclamalar icin dava acmaya yetecek delil bulundugu gerekcesiyle
itiraza devam etti.

Basvurucuya Gaziosmanpasa Cumhuriyet Bassavciligi'nda refakat ederek ilk olarak dahil oldugumuz
hukuki sirec, Istanbul 6. Agir Ceza Mahkemesi'nin 20.04.2017 tarih, 2012/388 esas numarasi ve
2017/123 sayili kararinin ardindan 2021/18873 esas sayili Yargitay 8.Ceza Dairesinde devam etmektedir.
Bu siirecte Mor Cati Kadin Siginagi Vakfi olarak M.G.’ye atanan bir avukatla calisiyoruz. Istanbul Barosu
Ceza Kanunu Dairesi Baskanligi tarafindan devam eden davaya mudahil olmak icin izin basvurusunda
bulunuldu. izin verildi ve miidahil taraf sifatiyla davayi takip ettik.

Hukuki stirecin basinda Gaziosmanpasa Cumhuriyet Bassavciligi'ndaki ilk gorismemizde Savci,
yasananlara inanamadi ve M.G.'nin hikayesinin ve dilekcemizin onun hayal uriind olabilecegini soyledi.
Ancak adli tip uzmaninin yaptigi inceleme ve saglik raporlari M.G.'ye uygulanan siddetin boyutunu
ortaya cikardi. Alti yil boyunca ozellikle savcilik, eski kocasi hakkinda yaptigimiz sikayet Gizerine
herhangi bir islem yapmadi ve dava askida kaldi. AIHM’e yapilan basvurunun ardindan sorusturma

bir anda sonuclandi ve A.E. hakkinda Gaziosmanpasa Asliye Ceza Mahkemesi'nde darp suclamasiyla
dava acildi. itirazimiz lizerine, sikayet dosyasinda belirtilen tiim suclamalarla ilgili olarak Agir Ceza
Mahkemesi'nde dava acildi. Hakimler ve Savcilar Yiiksek Kurulu, davaya bakan savcilarin ihmalleri
hakkinda sorusturma baslatti ve M.G.'nin bu konudaki ifadesi alind..

M.G., Vakfimizin siginaginda kaldigi siire boyunca psikolojik ve sosyal destek ve tedavi gordi. Eski
kocasi davali A.E.’ye karsi birden fazla koruma emri ve tedbir talep etmesi gerektiginden bu siire
zarfinda hukuki destek de almistir.

Koruyucu emirler:
* |stanbul 4. Aile Mahkemesi 2018/65 numarali ve 26.01.2018 tarihli karar

* [stanbul 10. Aile Mahkemesi'nin 05.10.2016 tarih ve 2016/434 esas sayili karari
* [stanbul 7. Aile Mahkemesi'nin 19.06.2014 tarih ve 2014/229 esas sayili karari
*10.10.2013 tarih ve 2013/421 esas sayili istanbul 2. Aile Mahkemesi karar

* Gaziosmanpasa 1. Aile Mahkemesi'nin 09.11.2012 tarih ve 2012/186 sayili karari

5- A.E., M.G.’yi sikayetini geri cekmesi icin tehdit ediyor ve sanigin tutuklu olmamasi nedeniyle M.G. nin
ara sira koruyucu onlemler talep etmesi gerekiyor. Sanik, suc sayilan eylemlerine ragmen serbest
kalirken, M.G. hayatini korku ve koruma altinda yasamak zorundadir. Bu durum hakkaniyete ve Ceza
muhakeme ilkelerine aykiridir.

APPENDIX-1

TO THE ATTENTION OF MOR CATI WOMEN’S SHELTER FOUNDATION

SUBJECT: THE REPORT ON THE LEGAL PROCESS WHERE APPLICANT M.B. IS THE COMPLAINANT AND MOR
CATI WOMEN'S SHELTER FOUNDATION IS THE INTERVENING PARTY

BACKGROUND :

In 2006, the applicant M.G. applied to Mor Cati Women'’s Shelter Foundation with her children in tow.
M.G. was subjected to physical, sexual and psychological violence inflicted by A.E. (her ex-husband). At
the time of her application to our foundation, she had several fractures, cigarette burns mostly on her
body, and permanent facial scars. M.G., both in her statements to us and in the complaint she filed with
Gaziaosmanpasa Public Prosecutor’s Office on 18 July 2006, stated that she married A.E. in 1997 in an
official ceremony and suffered from systematic violence since the first years of her marriage, including
facial cuts by razor, having cigarettes put out on her body, having her hip burnt with a gas cylinder,

being raped and being forced into sexual intercourse with the dog he owned. Following the complaint,
Gaziosmanpasa Public Prosecutor’s Office initiated an investigation into A.E., which led to a public lawsuit
filed only for the offence of battery based on investigation no. 2006/16611 and bill of indictment no. 2012
/ 1268. On account of the objection which we raised against this decision, Istanbul 19" Assize Court in its
decision misc. no 2012/571 sustained the objection on the ground that there is sufficient evidence to file a
lawsuit for other charges.

The legal process, in which we first got involved by accompanying the applicant at Gaziosmanpasa Public
Prosecutor’s Office, is still ongoing in an appeal process before the Court of Cassation 8" Criminal Chamber
with merits no. 2021/ 18873, following a ruling by Istanbul 6" Assize Court, dated 20.04.2017, merits no.
2012/388 and judgment no. 2017/123. During this process, we, Mor Cati Women’s Shelter Foundation,
working with an attorney appointed to M.G. by the Code of Criminal Code Service of Istanbul Bar Association,
applied for permission to be an intervening party in the ongoing litigation. The permission was granted, and
we followed the litigation in our capacity as an intervening party.

At the outset of the legal process, in our first meeting at Gaziosmanpasa Public Prosecutor’s Office, the
Prosecutor could not believe what had transpired and said that M.G.’s story and our petition could be

a figment of her imagination. However, an examination by the forensic expert and the medical reports
revealed the extent of the violence inflicted on M.G. For as long as six years, the prosecutor’s office, in
particular, took no action on the complaint we filed about her ex-husband and the case was left hanging.
Following the application to the ECtHR, the investigation was concluded in a flash, and a lawsuit was
brought against A.E. on the charge of battery before Gaziosmanpasa Criminal Court of First Instance. On
account of our objection, a lawsuit was brought before the Assize Court on all the charges indicated in the
complaint file. The Supreme Board of Judges and Prosecutors initiated an investigation into the negligence
of the Prosecutors who worked on the case, and M.G.’s statement was taken in this regard.

M.G. received psychological and social support and treatment during her stay in a shelter of our Foundation.
She also received legal support during this time as she had to request multiple protective orders and
injunctions against her ex-husband, the defendant A.E. Some of the protective orders are available in the
annex.

Protective orders:
* |stanbul 4 Family Court decision Misc. no. 2018/65 and dated 26.01.2018

* Istanbul 10" Family Court decision, Merits no. 2016/434 and dated 05.10.2016
* |stanbul 7t Family Court decision, Merits no. 2014/ 229 and dated 19.06.2014
* |stanbul 2" Family Court decision, Merits no. 2013/ 421 and dated 10.10.2013
* Gaziosmanpasa 1t Family Court decision no. 2012/186 and dated 09.11.2012

5- A.E. threatens M.G. to withdraw her complaint, and since the defendant is not under detention, she has to
request protective measures occasionally. The defendant is still free despite his actions that are considered
a crime, whereas M.G. has to live her life in fear and under protection. This situation is against fairness and
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Asagida istanbul 6. Agir Ceza Mahkemesi Karari, 2012/388 Esas No ve 2017/123 Sayili Karari, istanbul
Bolge Adliye Mahkemesi 20. Ceza Dairesi Karari ve Yargitay 8. Ceza Dairesi dava dosyasinin 6zeti yer
almaktadir.

*Mahkeme Karari - istanbul 6. Agir Ceza Mahkemesi Karari, Esas No. 2012/388, 20.04.2017 Tarih ve
2017/123 Sayili Karar:

Bir diger kritik nokta ise istanbul 6. Agir Ceza Mahkemesi’'nin 2012/388 Esas sayili, 20.04.2017 tarih ve
2017/123 sayili kararinda nitelikli cinsel saldiri sucunun “reddedildigine” karar vermesidir. Mahkeme,
basvurucunun cinsel saldiridan sonraki 6 ay icinde sikayette bulunmasi gerektigini belirterek, cinsel
saldiri suclamasini usul ve kanuna aykiri olarak reddederek sanigin bu suctan cezasiz kalmasina

izin verdi. Sanik, M.G.’nin eski kocasl, basvurucu M.G.'yi yaralama ve hiirriyetinden yoksun birakma
suclarindan 15 yil hapis cezasina carptirildi. Buna ragmen hala serbest. Bu cezaya ragmen, davali yine
de basvuru sahibine sikayetini geri cekmesi yoniinde tehditte bulunmustur. Bu Mahkeme Kararinin
ardindan 26.01.2018 tarihinde muhtelif dava dosyasinda kayitli 6284 sayili kanun kapsaminda koruma
tedbiri talebinde bulunduk. 2018/65 sayili istanbul 4. Aile Mahkemesi, koruma tedbiri karari verdi.

Mahkeme su karara varmistir:

“Sikayetin sorusturulmasi ve kovusturulmasi 6545 sayili Kanunla yapilan degisiklikten énce TCK 102/2,
s6z konusu degisiklikten sonra TCK 102/2; ancak 6545 sayili Kanunla degistirilmeden 6nce TCK m. 102/5’e
gore s0z konusu dava ruh sagliginin bozulmasi nedeniyle sikayet konusu olmaktan ¢cikmis olup, kanuni
dizenleme olarak usul hikmiine oncelik verilmelidir. Sikayetin sorusturulmasi ve kovusturulmasinin
6545 sayili Kanunla degistirilmesinden sonra TCK m. 102/2 kapsamina girdigi dikkate alinarak, M.G. nin
22/03/2017 tarihinde Mahkememize yaptigi su aciklama dikkate alinmistir: “Cinsel saldiridan bir siire
sonra sanik yine beni dovdi ayagimi kirdi, yaklasik 6 ay tedavi gormeden evde yerde emeklemek zorunda
kaldim, ayaga kalkinca cocuklari alip Mor Cati'ya gittim.” M.G. TCK'nin 73/1. maddesinde belirtilen
zamanasimi siresi icinde, fiilin islenmesinden sonra, fiil ve faili belli iken, alti ay icinde sikayet hakkini
kullanmadigi icin, Mahkeme, cinsel saldiri suclamasinin Davali A.E.'nin TCK'nin 73/1 ve Ceza Muhakemesi
Kanunu'nun 223/8’inci maddelerine gore alti aylik zamanasimi siiresi icinde sikayet hakkini kullanmadigi
gerekcesiyle davanin reddine,

Birlesik dava dosyasinda sanik A.E. hakkinda M.G.'ye yonelik TCK 86/1 kapsamina giren psikolojik
travmaya neden olan cinsel saldiri fiiline iliskin kasten yaralama sucundan kamu davasi acildi. Adli Tip
Kurumu 2. Ihtisas Kurulu, 09/03/2016 tarih ve 1376 sayili kararinda, sahsin sol topuk kemiginin kirildig,
vicudunda sigara sondurildigu ve ustura ile yaralandigina dair tutanak tutturmustur. Bu karara ragmen,
bu eylemler M.G.'ye yonelik cinsel saldiri oncesinde ve sonrasinda islenmistir. ve bu fiillerle ilgili olarak
Gaziosmanpasa Asliye Ceza Mahkemesi'nde acilan kamu davasinda anlatilanlara bakildiginda; kamu
davasi yoktur; dolayisiyla ve CMK 225/1 maddesi g6z oniine alindiginda, Mahkeme bu bedensel zararlar
hakkinda hikim vermenin mimkin olmadigi kanaatindedir. Mahkeme, M.G."nin psikolojik durumunun
Sanik tarafindan kendisine yapilan cinsel saldirinin neden oldugu ruh sagliginin bozulmasi nedeniyle,
sucun islenme sekli ve niyetin agirligi dikkate alindiginda, TCK m. Mahkeme, kendi takdirine bagli olarak
ve agirlastirici sebeplerle ilgili olarak, saniga 2 YIL HAPIS CEZASI verilmesine,

Fiilin medeni nikahla evlendigi ve suc tarihinde halen esi oldugu icin TCK 86/3-a maddesi uyarinca ceza
yari oraninda artirilmis ve Mahkeme, sanigin 3 YIL HAPSINE,

Sanigin fiili isleme bicimi dikkate alindiginda, TCK m. 62/1'de sucun niteligine iliskin olarak takdiri
hafifletme hiikimlerinin uygulanmasina yer verilmedigi,

Kasitli suctan verilen hapis cezasinin hukuki bir sonucu olarak ve Anayasa Mahkemesi'nin 08/10/2015
tarih ve 2014/140 E., 2015/85 K. sayili bozma kararina dayanarak Mahkeme, sanigin hapis cezasina
carptirilmasina karar vermistir. TCK'nin 53/1 inci maddesinin al-(b)-(d])-(e] bentlerinde sayilan haklar ile
velayet haklari, TCK'nin (c) bendinde belirtilen vesayet ve vesayet disindaki kisiler tizerindeki vesayet ve
vesayet haklari ayni maddenin 2. fikrasi uyarinca cezasi infaz edilinceye kadar; ayni maddenin 3. fikrasi
uyarinca cezasindan sartli tahliyesine kadar TCK 53/1-c maddesinde sayilan vesayet haklari,

the principles of Criminal procedures.

Below is a summary of Istanbul 6" Assize Court Judgment, Merits no. 2012/388 and Decision no. 2017/123,
Istanbul Regional Court of Justice 20" Criminal Chamber Judgment and Court of Cassation 8" Criminal
Chamber casefile.

*Court judgment - Istanbul 6™ Assize Court Judgment, Merits no. 2012/388, Decision no. 2017/123 and dated
20.04.2017:

Another critical point is that Istanbul 6 Assize Court, in its judgment with Merits no. 2012/388, Decision no.
2017/123 dated 20.04.2017, held that the crime of qualified sexual assault is “dismissed”. The Court stated
that the applicant should have filed a complaint within 6 months after the sexual assault and dismissed

the charge of sexual assault contrary to relevant procedure and law, letting the defendant go unpunished
for this crime. The defendant, M.G.’s ex-husband, received a sentence of 15 years of imprisonment for the
crimes of injury and deprivation of liberty against the applicant M.G. Nonetheless, he is still at large. Despite
this sentence, the defendant still made a threat against the applicant to have her withdraw her complaint.
Following this Court Judgment, on 26.01.2018, we filed a request for protection measures under law no.
6284, which is recorded in the casefile misc. no. 2018/65 of Istanbul 4" Family Court, and the Court granted
the protection measure.

The Court held that:

“The investigation and prosecution of the complaint fall under Article 102/2 of TPC before the amendment
made to the article by the Law no. 6545 and under Article 102/2 of TPC after the said amendment; however,
according to Article 102/5 of TPC before its amendment by the Law no. 6545, the action in question no longer
qualifies as a subject matter of complaint on account of her deteriorating mental health and the procedural
provision must be given precedence as legal regulation. Given that the investigation and prosecution of the
complaint fall under Article 102/2 of TPC after its amendment by Law no. 6545, M.G.'s following statement

to our Court on 22/03/2017 was taken into consideration: “Sometime after the sexual assault, the defendant
beat me again and broke my foot, | had to crawl on the floor at home without getting any treatment for about

6 months, once | could stand up | took the kids and went to Mor Cati Association”. Since M.G. did not use her
right to file a complaint within six months, the prescription period specified by article 73/1 of TPC, after the
commission of the act when the act and the perpetrator were known, the Court holds that the charge of sexual
assault against the defendant A.E. be DISMISSED on the ground that the plaintiff failed to use her right to lodge
a complaint within the six-month prescription period according to article 73/1 of TPC and Article 223/8 of Code
of Criminal Procedure,

Under the combined case file, public prosecution is initiated against the defendant A.E. for the crime of bodily
harm with intent in connection with the act of sexual assault against M.G., causing her psychological trauma,
which falls under Article 86/1 of TPC. The Forensic Medicine Institution 2nd Specialised Board, in its decision
dated 09/03/2016 and numbered 1376, commissioned reports indicating that the person had her left heel

bone broken, had cigarettes put out on her body and was injured by a razor, which constitutes a weapon.
Notwithstanding this decision, these acts were committed before and after the sexual assault against M.G. and
given the narrative in the public prosecution brought before Gaziosmanpasa Criminal Court of First Instance

in connection with these acts; there is not a public prosecution; hence and given the CMK 225/1 article, the
Court considers that it is not possible to pronounce judgment on these bodily harms. The Court finds that the
psychological condition of M.G. due to her deteriorating mental health caused by the sexual assault inflicted on
her by the defendant is an element of bodily harm with intent and, in consideration of the way the crime was
committed and the severity of the intent under Article 86/1 of TPC, the Court, in its discretion and with regard
to the aggravating factors, holds that the defendant be given a sentence of 2 YEARS OF IMPRISONMENT,

Since the act was committed against his spouse, whom he wed in civil marriage and was still his spouse on the
date of the crime, the sentence is increased by half under Article 86/3-a of TPC, and the Court holds that the
defendant be sentenced to 3 YEARS OF IMPRISONMENT,

Taking into account the way the defendant committed the act, the Court finds no ground for applying provisions
of discretionary mitigation with regard to the characteristics of the crime under Article 62/1 of TPC,

As a legal consequence of the imprisonment sentence for the intentional crime and in view of the Constitutional
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Sanik A.E.'nin M.G.’ye karsi hirriyetinden yoksun birakma sucunu isledigi belirlendi. Mahkeme, sucun
islenme seklini ve kastin agirligini géz éninde bulundurarak, kendi takdirine bagli olarak ve agirlastirici
sebeplerle ilgili olarak sanigin 4 YIL HAPIS ETMESINE,

Fiilin esine islenmis olmasi nedeniyle TCK 109/3-e maddesine gore ceza bir kat artirilir; Mahkeme, sanigin
8 YIL HAPSETMESINE; Fiilin cinsel saldiri sirasinda islendigi dikkate alinarak, 109/5 inci maddeye gére
ceza yari oraninda artirilarak, sanigin 12 YIL HAPSINE KARAR VERILMISTIR,”

*[tiraz Karari; ISTANBUL BOLGE ADALET 20. CEZA DAIRESI Karari, Esas No. 2017/2232 Karar No.
2018/108

“Mahkeme, .....ITIRAZ TALEBININ ESAS OLARAK REDDINE, dava dosyasinin karari veren ilk derece
mahkemesine gonderilmesine,

Nitelikli cinsel saldiri ve kasten yaralama suclarina iliskin karar NIHAIDIR,
Hirriyetten yoksun birakma sucu temyiz incelemesine tabidir.”
* MAHKEME 8'INCi CEZA DAIRESi VAKA DOSYASI ESAS NO. 2021/ 18873

Temyiz Kararina misteki ve davali tarafindan yapilan itirazlar nedeniyle dava Yargitay 8. Ceza Dairesi'nde
incelemeye devam etmektedir.

28.09.2022
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Court’s overruling judgment dated 08/10/2015 and numbered 2014/140 E., 2015/85 K., the Court holds that the
defendant be deprived of the rights listed in paragraphs al-(b)-(d]-(e] of Article 53/1 of TPC and of parental
rights, the rights of guardianship and trusteeship over persons other than his descent under paragraph (c] of
the same Article until his sentence is served under paragraph 2 of the same article; as well as the parental
rights and rights of guardianship and trusteeship over his descent listed in article 53/1-c of TPC until his
conditional release from his sentence in accordance with paragraph 3 of the same article,

It is settled that Defendant A.E. committed the crime of deprivation of liberty against M.G. The Court, taking
into account the way the crime is committed and the severity of the intent, holds that, in its discretion and with
regard to the aggravating factors, the defendant be SENTENCED TO 4 YEARS OF IMPRISONMENT,

Given that the act was committed to his spouse, the sentence is increased by one-fold under Article 109/3-e of
TPC; the Court holds that the defendant be SENTENCED TO 8 YEARS OF IMPRISONMENT; given that the act is
committed during a sexual assault, the sentence is increased by half under Article 109/5, the Court holds that
the defendant be SENTENCED TO 12 YEARS OF IMPRISONMENT,”

*Appeal Judgment; ISTANBUL REGIONAL COURT OF JUSTICE 20™ CRIMINAL CHAMBER Judgment, Merits
No. 2017/2232 Decision no. 2018/108

“The Court holds that.....THE REQUEST TO APPEAL BE REJECTED ON THE MERITS, that the case file be sent to
the first instance court that pronounced judgment,

The decision on the crimes of qualified sexual assault and bodily harm with intent are FINAL,

The crime of deprivation of liberty is subject to appellate review.”

* THE COURT OF CASSATION 8™ CRIMINAL CHAMBER CASE FILE WITH MERITS NO. 2021/ 18873

On account of the objections raised by the complainant and the defendant to the Appeal Judgment, the case

remains under review before the Court of Cassation 8" Criminal Chamber.

28.09.2022
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